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DECISION ON JOINT STIPULATION1 
 

Gowen, Special Master: 
 
 On April 15, 2011,  (“petitioner”) filed a petition pursuant to the National 
Vaccine Injury Compensation Program.2  42 U.S.C. §§ 300aa-1 to -34 (2006).  Petitioner 
alleged that as a result of receiving an influenza (“flu”) vaccine on or about November 11, 
2010, he suffered Guillain-Barre syndrome [GBS], Chronic Inflammatory Demyelinating 
Polyneuropathy [CIDP], and/or Transverse Myelitis [TM]. Stipulation ¶ 2, 4, filed Jan. 28, 2015.  
Further, petitioner alleged that he experienced residual effects of this injury for more than six 
months. Id. at ¶ 4.  

 On January 28, 2015, the parties filed a stipulation in which they state that a decision 
should be entered awarding compensation.  Respondent denies that the flu vaccine caused 

1 Because this decision contains a reasoned explanation for the undersigned’s action in this case, the 
undersigned intends to post this ruling on the website of the United States Court of Federal Claims, in accordance 
with the E-Government Act of 2002, Pub. L. No. 107-347, § 205, 116 Stat. 2899, 2913 (codified as amended at 44 
U.S.C. § 3501 note (2006)).  As provided by Vaccine Rule 18(b), each party has 14 days within which to request 
redaction “of any information furnished by that party:  (1) that is a trade secret or commercial or financial in 
substance and is privileged or confidential; or (2) that includes medical files or similar files, the disclosure of which 
would constitute a clearly unwarranted invasion of privacy.”  Vaccine Rule 18(b). 
 
2 The National Vaccine Injury Compensation Program is set forth in Part 2 of the National Childhood Vaccine 
Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755, codified as amended, 42 U.S.C. §§ 300aa-1 to -34 (2006) 
(Vaccine Act or the Act).  All citations in this decision to individual sections of the Vaccine Act are to 42 U.S.C.A. § 
300aa. 
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STIPULA TIO'N 

The parties hereby stipulate to the following mnlters: 

L. ••••• petitioner, filed n petitlon-fo1· -vttccino compensation under tbe National 

Vaccine Injury Compensation Program> 42 U.S.C, §§ 300aa· l 0 to 4 34 (the "Vaccine Progruro"). 

The p~ticion ~:eeks compens11tion for injuries allegedly related to petitioner's receipt of the 

influenza ("flu") vaccine, which vaccine ls contained JO the Vaccine CnJut}' f able (the "Table"), 

42 C.F.R. § 100.3 (a). 

2. Pelitioner received his flu immunization on November 11, 2010. 

3. 11,e vaccim1lioo wrui administered within the United Slate~. 

4. Petitioner alleges the.t hu ~uffered Oui111\ln;B11rrc Syndrome ("GBS1~ 1 Chronic 

,. ' 
lnflemmatory Delnyclineting Polyueuropathy ("CIDP") und/or Transverse Myelitis (''TM") as 

lhc ~sult of 1•eeeiving the fl u vaccine and !hot he experienced l'Csldual effects of this injury for 

more than six months. 

5. Pc:tltloner rcprescn~ that there ~os been no prior award or settlement of a civil action 

for damages on his bchaJf as n result of his condition. 
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6. Respondent denies that lbe fh.1 vaccine oaused petitione1· to suffet from O.BS, CJDP 

and/o.r TM, or any other iojury, and denies that his curront disabili ties are sequelae of 11 vaccine-

relate.d injury. 

7. Muintaining their above-stated positions, thi.; parties neve11hcless now agree thot the 

i$Sues between them sh111J be settled and thats deo.ision should be entered awarding the 

compensation described in paragraph 8 of this Stipula1ion 

8. As soun as practicable a.fter aa entry of judgment reflecting a deci:1ion consistent with 

the te1rns of this Stlpulnt!on, nnd after p<llilioner h11i; filt::d an dc:clion to 1-eccive compensation 

pursuant lo 42 U.S.C. § 300aa-21 (!\)(l ), the Secrota.ry MHealth and Hmnan Sen·ices will issue 

the following vaccine compensation paym1:nts: 

n. A Jump sum of$537,502.80, which nmount represents compensation for first yenr life
cani tJxpcnses ($152,502.80), lost earnings ($l :i0,000.00), pain and suffering 
($ 160,000.00), o.nd post uoreimburso.ble expcm:cs ($75,000.00), in the fonn ofa chock 

paynble to pocitionct; 

b. A lump sum of $12,685.00, which Wilount r~•presents ·payment of an outstnndlng 
medical biJI from ., in the form of I\ check payable jointly to 

pct i ti oner tlfld 

Petitioner agrees to endorse thfa payment to and; 

o. An amount sufficient to pm'Chase the annujty contract described in paragraph 10 
below, pnid to the life insuranco company from which the at1n11lty will be purchusc<l (t:he 
"Life Insurance C..llmpany''). 

9. The Life lnsurance Company must have a minimum of $250,000,000 capital and 

surP)Us, exclusive of any mandatory sectU'ity vaJuation rescr\le. The Life Insurance Company 

. - must have" one of the fcilloWing ratings froiff1wo of the f6llowilig rating cngmil:mtlom:· 
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a.. A.M. Best Company: At+, A+, A+g, A+p, A+r, Ol' A+s; 

b. Moody's Invoi;tor Service Cloims Paying Rating: Aa3, Aa2, Ae l , or Aaa; 

c. Standard and Poor's Corporation Insurer Claims-Paying Ability Rating: AA-, 
AA, AA+, or AAA; 

d. Fitch Credit R11ting Comp!IJl)I, Insur1moo Company Claims Paying Ability Rating: 

AA-, AA, AA+, or J\AA. 

10. The Secretary ofHealtl t and Human Servic:es agrees Lu purchase an annuity contract 

from the Life Insurance Company for the benefit of petitioner,  pursuanl to which 

the Life Insurance Compllny wiJI agree to make payments periodically to petitioner os follows: 

a. Fo1· future unreimbursable Dietician expenses, beginning on the first annivers.ary of 

rbe date of judgment, an annual amount of$160.00 to be paid for the remainder of 

petition~r's life, increasiog at the rate of three 11ercent (3%), compounded annually from 

the dare of judgment. 

b. For future unreimbursable Cn~e Management expenses, begirtnirtg on the first 

acini11t.rsary of I.he date of judgmunt, 8f'I annual 1Unoun~ of $ l ,920.00 lo be paid for the 

remainder of petitioner's life. increasing at tho r11te of three percent (3%), compounded 

MOU!J lly from the date ofjudgmont. 

c. for future unreimbursable MotoriY.cd Wheelchair Mainteunnce, 'Hoyer Lift, anti 

Shower Chair expense.'!, beginning on the fll'St nnniversary of the date of Judgment, 1111 

annual amount of $404.00 ta be p11.id for the remainder of petf(ioner's life, inc~ing at 

the rate of three percent (3%), compounded nru1unUy from tJ1e date of j udgment. 

d. For future unreirnbursable Bed Pad, Ex1ra Abs Under Pnd, Under Pad, Glove, 
Disposable Wash Cloth, Jumbo Disposable Wash Cloth, Jumbo .(>isposahle Wash Cloth 

Tub Retm, Wash Cloth, Cla.~sic Brief, and Ultrn Brief ex.penses1 begl.un.ing on tho firs1 

annlve!'sary of the date of judgment, 1m llJlnual .!!mount of $2,212.07 10 be paid for the 

remainder of petitioner's life, incroa.qing at the rnte 01· three percent (3%), compoundod 

annually .from tho dale of judgment. 

e. For futuro unreimbursable expenses for DuoDlax Ovei·-Tbe-Countcr, Cel'tified Nursjn$ 
Assist"nt. and Personal Brm.:rgency Responso System expenses, beginning oo the first 

nnnivc:.rsary of tho deto of judgment, an annual <tJD011nt of$82,346.20 to be paid for the 

1-emainder of petitioner's life, increasing at the rate of three percent (3%), compounded 

annually from the do.te of judgment. 

L Fol' fu ture unrcimbursable Septra lJS and Zoloft expenses, beginning on the first 

anniversary ofthe date of judgment. lll1 annual flmount uf $1,435.08 to be pold for rbe 
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remainder of petitioner's life, increasing al tho rate of four percent (4%), compounded 

onnunlly from the date ofjudgmcnl. 

g. Por future unrcimbursable Van Lift Maintenance expenses, beginoing on the first 

annivt:rsary of the date of j udgment, nn annue.\ amount of $250.00 ro be paid for the 

remainder of petitioner's liH:1 increasing at the rate of three percent (3%), compounded 

annually from the date of judgment. 

At the sole di.~cretion of the Secrotnry oi'f!ealth and Human Services, the periodic payments set 

forth above in pamgn1ph 10 may b1: provided l'O petitioner in mo11thly, quBrtcr(y,, annual or other 

installments. The "ann11al runou.nb" set form above describe onJy the total yearly sum to be paid 

to pelltioncr snd do 001 require that the pn.ymoot be mnde in one annual installment . .PoUtionec 

wlll con1inu~ to receive the annuity payments frnm 1h~ Life Tnsut'Ancc Company only so long ai; 

he, - · is alive ut the timt'. tliaL a particular payment is due, Written notice shall be 

provided to the Seorerucy of Health and Hu roan Services end tho Life Insurance Company within 

twoncy (20) c.Juys of de11th, 

l l . The annuity con!Taot will be owned solely 1md exclusively by the Secretary ofHenlth 

and J fuman Servic<:l> nod will be purchased as sooo as practicable following the entry of a 

judgment In c:onformity wilh this Stipulation. The parties sllpulata and agl'e& that the Seeretary 

of Health and liuman Services and the Vnitud States of America are not responsible for lhe 

payment or MY sums other than th\! amount:; set forth tn paragruph 8 herein and the amount<i 

awarded pursuant to paragraph 12 heroin, and thttt they do oot guarantee or insure ony of the 

futuro annuity payments. Upo1t the purthage of the ll!1nuity contract, the Secretary of Health ond 

Human Services and the United States of America are released from any anrl all obligation11 With 

respt'ct to future annuity paymen~ . 

12. As soon as practicable Afte1 dle entry of judgment on entitlement in tbis case, Md 

after petitioner hu filed both a proper and timely elcetion to rcoclvc compen~tion pursuant to 
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42 U .S.C. § 300aa-il(a)(I ), and un application, tl1e pa1ties will submit to further proceedings 

before the &IJ\:olal maste1· to award reasonable attorneys' fees and costs Incurred in proceeding 

upon this peiition. 

13. Petitioner and bis attorney represent that they have identified to respondent aU . 

known sources of payment for itemit or services for which lhe Program is not primarily liable 

under 42 U,8.C. § 300aa-15(g), including f:ltate compeose.tion programs, iosuranr..e pollei~, 

Fcdenil or State ht11lth benefits progrnms (other than Title XlX of the Socia.I Security Act (42 

U.S.C. § 1396 el seq.)), or entities thol provide health servicos on a pre-paid basi$. 

14. Payments msde purSt.Jant to paragraph 8 a11d any 11mounts awarded pursuanl co 

paragraph 12 of this StipulaUon wlU be made in accon1ance with 42 U.S.C. § 300na- 15(i), 

subject to the nvailability of suftici1int statutory funds . 

1.5 . The parties: and their altomvys further agrC10 and stipulate that, excopt for any award 

for attorneys' fees and litigation costs1 and past unreimbursablc cx.peMes, the money provided 

pursuant to this Stipulation eltber immediately or l\S p:1rt of the annuity contract, will be used 

solely for pet itioner's benefit as contemplated by a strict construction of 42 U.S.C. § 300aa-l 5(a) 

and (d), Md .subject-u;i the conditions of 42 U.S.C. § 300aa-l5(g) and (h). 

16. In return for tlle pitymonts describ!.!d in pa1 agraphs 8 and 12, petitioner, ln his 

individual capacity, on behalf of his heh·is, execu.tors, :;dminlstrators, successors or assign!>, do~ 

forevor irrevocably ond unconditio!lally r~ICllso, acquit rmd disohargo the United StalcS and the 

Secrola~y of Health 11nd Human Services from any anci all actions or causes of action (lncJuding 

agreements.judgments, ch1ims, damages, loss of services, cxpenSes and all demands o.fwhntever 

kind or nature) thut have been brought, could hove betn brought, or could be tlmoly brou~ht in 

the Court of Federal Claims. under the National Vaccine ~jury Compensation Program, 42 

5 



90012J 

U.S.C. § 300 aa.-10 et seq.1 on account of, or in :my way growing out of, any and all known or 

unknown, S\lSpected or unsuspected pe!'l>onal injuries to 01· death of petitioner resulting from, or 

alleged to have resulted from, fJle flu vaccination administered on November J 1, 20101 as alleged 

by p~titiuner in o petition for v11cchlt! compensation Jiloo on 01 about April 15, 201 l io the 

United States CourL of Federal Claims a.ci petition No. J l-238V. 

I?. lf )letitionc1' should die prior to entry ofjvdgmenl, this agreement shall be voidable 

upon proper notice to tho Court on behalf of either or both of the parties. 

18. Jflhe special mostcr fail s to issue a decision in complete conformity with tho terms 

of this Stlpulntion or if tlte Court of Fed~ral Claims fails to enter j udgment in conformity with a 

d~clsio:i thiit is in cornpletc conformity with Lhe terms of this Stipu1ntion, then the partie3' 

settlement and thir SlipuJation shall be voidable at the !.ole discretion of either party. 

19. This Stipulation expres~e.~ a full and complete 11egotiated settlement of liabjljty end 

dam11ges claimed undCl' the National Childhood Vaccine Jnjt1ry Act of 1986, os amended, c;~cept 

as othc1wise noted in paragraph 12 abo-vr.. There is nbsolutely no agt'eemcnt on the part of the 

parties h1.:ret.o to make any payment or to do 11ny 11ct or <hiog other then is herein expressly stated 

and clearly ~greed to. The parties fu1'ther agree and understand thn.t the oward d~-ctibed in this 

Stipulation may reflect a compromise of the p11rties' 1t.spective positions as t(l fiobiJlty and/or 

amount of damages. and furtner, that 11 cb.angc in the natute of the injUL-y or condition or in the 

items of compensation sought, fa not grounds to modiJy or revise this agreement. 

20. Petitioner hereby authori:tcs respondent to diaclo.'!c dooi1menls filed by petitioner in 

this oo.se consistent with the Privra1:y Act and !he routine uses described In the Natlonol Vaccine 

.Injury Compensation Pl'ogram Sy8tem of Records, Nc1. 09-15-0056. 

21. This Stipulation 11hall !).Ot be construed as an admission by the United StMICS or the 
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Secretary of fleftlth 11nd Human Services that the flu vaoeine r.ausod petitioner's GBS, CIDP 

and/or TM, or any othel' Injury or his current disabilities. 

22. All rights amd obJigations of petitioner here'Utlder shall apply equally t.o petitioner's 

heirs, executors, administrators, successors, ondlot assigns. 

BND OF STIPULATION 
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Respectfully ilubmitted, 

DIA AD'ELNfKAS SE AR, ESQ. 
MAGLIO CIIIUSTOPHER &; TOALE, PA 
1605 Main Sf.Teet, Suitu 710 
Sorasota, FL 34236 
(888) 952-5242 

AUTHORIZED REPRESENTATrvr~ 
OF THE SECRETARY OF HEALTH 

ANll~C£S: 

A. MELISSA HOUSTONM.D., M.l>.H., PAAP 
Director, Oivision oflnjury Comptm$ation 
Pro~rams 
Healthcare Systems HW'oau 
U.S. Depanment of Health 
and Humnn Services 
5600 fisher.; Lane 
Porklawn Building, Mail Stop 1 tC-26 
Rockville, MD 20857 

Dated: 1 /i¥l {) 
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AUTBORCZED REPRES_gNT A TIVE 

OFTHE~AO Y.G¥~L: _ 
v~~ .rr~ · 
~ fc 'tL_ 

vfN&N1~. MATANOSKJ 
Deputy Director . 
Torts Branoh 
Civil Division 
U.S. Depru:tment of Justice 
P.O. Box 146 
Bcnjami.o. Frnnklin Sta1ion 
Washington, DC 20044-0146 

ATfORNEYOFRECORPFOR 
RF.SPONDENT: 

G£11f11U(@t/ 
S1.1n1or 1'li11l Counsel 
Torts Branch 
Civil :Vivlsion 
U.S. Department of Justice 
P.O . .Box 146 
Benjamin Franklin Station 
Wesbington, DC 20044- 0146 
Tel: (202) 616·4122 




